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The amount received by the appellee from 
the operation of the appellant's rooming 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit : 


No. 14,644 
ALLEN WILLIAMS, | 
Appellant, 
v. | 
THEO BUFORD, ! 
Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE | 
SUMMARY OF PROCEEDINGS : 


The original complaint (R. 234) filed by the appellant, Williams, 
sought to secure from the appellee, Buford, an accounting as to the 
disposition of the sum of $4000 which the appellant turned over to the 
appellee, as well as to secure an accounting from the appellee for 
proceeds which he claimed totalled $3600 resulting from the operation 
of a rooming house owned by the appellant and which was operated and 
managed by the appellee. The appellee admitted receiving $4000 and 
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claimed that the monies were used for the benefit of the appellant in 
accordance with his instructions and for the upkeep and maintenance of 
the premises in question. Appellee further alleged that the appellant 
"was fully advised as to the expenditure of the funds; as to the financial 
operation of the house; and the fact that the rooming house was being 
operated at a loss. By way of counterclaim appellee alleged that she 
had advanced her personal monies in the operation of the appellant's 
business. 


The complaint was filed on September 30, 1954. It should be 
noted, however, that on January 2, 1957, two and a half years later, the 
appellant filed a motion to amend his pleadings (R. 242) alleging that 
the appellee was instructed to place to his credit in a bank $3000 of the 
$4000 which she admittedly received and that only the remaining $1000 
was to be used for payment of bills. 


Pursuant to an order of reference, entered May 21, 1956, (R. 240) 
the matter was heard before the Auditor of the District Court, following 
which the transcript, testimony, the exhibits of the appellee and appel- 
lant, and the Auditor's Report were filed with the Court. That Report 
set forth the following findings of fact and conclusions: (R. 247) 


1. That the appellee received sums totalling $4575 from the 
appellant. (R. 251, para. 13) 


2. That the appellee also received the sum of $1500 from the 
appellant. (R. 251, para. 13) 


3. That the above monies were used by the appellee in the 
operation of appellant's rooming house business and for other purposes 
authorized by the appellant. (R. 253, para. 20) 


4. That the appellee received a gross income of $2,248.78 in the 
operation of the appellant's business. (R. 253, para.20) 


5. That the appellant's business was unprofitable and did not 
result in a net profit. (R. 253, para. 20) 
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6. That from all the evidence submitted appellee was indebted 
to the appellant in the amount of $156.29. (R. 253, para. 20) 


After a review of the transcript, the exhibits and the Report, the 
District Court ratified the Report and the instant appeal was undertaken. 


1 
! 


FACTS OF THE CASE 


At the hearing before the Auditor the appellant admitted to the 
following felony convictions for which he had served time. (Tr. 74, 75, 
196) 


a.. Larceny, 1940, Court of Essex County, New Jersey. 


b. Accessory to first degree murder (1942) County Court of 
Bronx County, New York. 


c. Narcotics violation, (Cr. No. 645-50) United States District 
Court for the District of Columbia. 


A - THE MONIES RECEIVED 





The appellant testified that he turned over two or three boxes 
containing money to the appellee (Tr. 33). His testimony on the boxes 
was inconsistent and contradictory. As to one box he testified that it 
contained $5575 (Tr. 34), then later he changed his testimony and 
claimed that it contained $6000 (Tr. 35). He testified that a second box 
contained $3000 (Tr. 33) which was to be used by the appellee in paying 
bills incurred in operating his property (Tr. 48). There was no testi- 
mony as to the amount of money in the third box, if there was in fact, 
such a box. : 


Appellant further testified that the appellee received $200 from 
one George Cooper and $85 from the sale of a store. (Tr. 34) The 
persons whom appellant claimed gave the appellee the $200 or the $85 
were not called by the appellant to corroborate his testimony. 
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The appeliee denied that three boxes were turned over to her by 
the appellant. She admitted receiving only one box from him containing 
$5075, more or less (Tr. 5, 138). This box was opened by her at appel- 
lant's instruztions and $5000 was given to his attorneys (DeLong Harris 
and Curtis P. Mitchell) who were arranging his bail bond for certain 
criminal offenses. Some time later the appellant instructed his attor- 
neys to deliver $4000 of this same money to the appellee, receipt of 


which was admitted. She denied receiving any monies belonging to the 


appeliant from any other sources (Tr. 147). 


Appellee also admitted receiving $1500 from the appellant 
around March 5 or 6 (1952), just before he was arrested, which was 
used to pay a contractor employed by him and who was working at the 
time on the premises and to take care of expenses (principally trust 
note payments totalling $205 per month) before a rooming house license 
was obtained. 


In summary the appellee testified that she received a total of 
$5575 of appellant's monies. These monies were as follows: 


1. $1500 received directly from the appellant. 


2. $4000 turned over to her by appellant's attorneys. (This was 
part of the original $5000 given by appellee to appellant's attorneys. 
The Auditor found, however, there was $575 rather than $75 left in the 
box as claimed by the appellee.) 


The appellee contended that these monies were to be used by her 
under instructions and authorization from the appellant for the follow- 


ing purposes. 


1. Operation and management of the house. 
2. Providing for other obligations of the appellant. 


The appellant testified that when the $4000 was sent to the appel- 
lee through his attorneys, his instructions were that appellee was to 
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place $3000 in a bank and $1000 was tobe used by her for payment of 
certain bills (Tr. 50, 51); that Attorney DeLong Harris was present 
when these instructions were given and participated in the conversation. 
Mr. Harris testified that he was present but denied that the appellant 
gave any such instructions nor did the receipt given the appellant recite 
that instruction (Tr. 89, 90, 91). | 


Appellant further contended that he sent appellee a registered 


letter from the District Jail on November 5, 1952 containing the same 
instructions. (Tr. 183, 184) Mr. Ralph E. Greene an employee of the 
District Jail was called supposedly for the purpose of corroborating 
this part of appellant's testimony. This witness did not corroborate 
appellant's statements (Tr. 201-203). The appellee denied that she 
received appellant's letter of November 5, 1952, or any such instruc- 
tions from appellant at any time. There was no evidence introduced as 
contended on page 7 of appellant's brief that a telephone call had been 
made by prison officials delivering these instructions to her. (Tr. 78, 
79) ! 


Appellee also admitted that around March 8 (1952) she received 
$1500 from appellant to pay a contractor secured by appellant to repair 
the house (Tr. 138, 139, 148). From that amount she paid the contractor 
$1001 and the balance of $499 was used to pay expenses of operating the 
house during the period of repair. The appellant did not deny giving 
this $1500 to appellee. He contended that the money he gave her for the 
payment of the contractor came from a box containing $3000. Appellee 
denied receiving this box or the money. (Tr. 138) The Auditor found 
(R. 251, para. 13) that there was no credible evidence from which it 
could be found that the appellee received any monies of the appellant 
other than the $4575 and the $1500; and further, that the appellee used 
this money for the benefit of the appellant (R. 253, para. 20). 
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B - THE ROOMING HOUSE 


The appellant purchased a rooming house in early March, 1952. 
Shortly thereafter he was arrested and while incarcerated authorized 
the appellee to operate and manage the house, agreeing to divide the 
profits equally with her. Appellant operated the business from March, 
1952, to March, 1953. She testified that when she began there were 
undesirable roomers whom she caused to move (Tr. 11, 12, 150); that 
she collected no rents from those persons (Tr. 150); that the house was 
under repair and renovations for three or four months until she got her 
license. (Tr. 140, 149) 


The house contained 14 rooms. Four rooms on the top floor were 
rented to permanent guests and nine remaining rooms were rented to 
transients (165). Appellee testified that the four permanent guest rooms 
if and when fully rented would have brought $45 per week; that these 
rooms, however, were only fully rented approximately three months 
(Tr. 150-151) during the entire time. 


Appellee filed a statement of rentals received from the property, 
stating total rentals of $636 from permanent guests and $1,612.78 from 
the transients. In support of rentals from transients appellee produced 
cards showing rents collected. These cards bore numbers but they did 
not run consecutively. She admitted that she had difficulty with her 
help in keeping the cards in order (Tr. 172). While the cards were not 
in consecutive order the appellee testified that they reported accurately 
all of the income received from transient rentals. She further testified 
that the business was not making money and that when she gave up 
operations of the business there were no more than three roomers on 
the premises. Her testimony in this regard was corroborated by Mr. 
Gordon Southall, a disinterested witness, who testified that when he 
took over the business in May, 1953, there were only two or three 
roomers there. (Tr. 114) 
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The appellant contended that the rooms were all rentable and 
should have been rented and estimated the income at 12, 15, 18, 20 
dollars a night. (Tr. 73, 21, 22, 44-46) He also testified that a witness 
Jerrice Wilson could corroborate this fact. (Tr. 73) He stated that 
this witness was living with his brother, at 1338 4th Street,.N.W., at the 
time of the hearing. She was not called to corroborate his testimony. 


No other evidence was presented by the appellant to support 
either his estimate of rents or to show and prove that the house was 
fully rented at all times. : 


In the account stated by the appellee before the Auditor, twenty-nine 
expense items incurred in the operation of house were set forth. 
Twenty-one of these items were stipulated as correct or were agreed 
to by the appellant. The appellee proved the remaining items by a 


preponderance of the evidence. 


STATEMENT OF POINTS 


1. The findings of the Auditor and the District Court were 
correct and free from error as to the determination of the amount of 
appellant's monies held by the appellee and as to the right and author- 
ization of the appellee to expend those monies for the benefit of the 
appellant. | 


2. The findings of the Auditor and the District Court were correct 


and free from error as to the revenue received by the appellee from the 


operation of appellant's rooming house. 


SUMMARY OF ARGUMENT 


The testimony of the parties in this proceeding was in direct con- 
flict on the major factual issues. The witnesses called to support appel- 
lee's testimony had no direct interest in the proceedings. They supported 
her testimony. It was the duty of the Auditor under such circumstances 
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to make an objective and fair determination of findings based on the 
testimony, evidence and the record. Findings were made on all issues 
raised. Those findings which were adopted by the District Court were 
supported by substantial evidence and the great preponderance of the 
credible testimony. The findings were not clearly erroneous in any 
respect. 


ARGUMENT 
I 


THE DISTRICT COURT AND THE AUDITOR DETERMINED 
PROPERLY FROM ALL OF THE EVIDENCE AS TO THE 
AMOUNT OF MONIES ENTRUSTED BY THE APPELLANT 
TO APPELLEE AND THAT MONIES WERE USED BY THE 
APPELLEE PURSUANT TO AUTHORIZATION. 


There was direct conflict in the testimony as to monies left by 
the appellant with the appellee. Appellant claimed he gave appellee 
three tin boxes: one containing $5575 (later he stated it contained 
$6000); a second containing $3000; the contents of the third box were 
never identified by him. He also claimed appellee received $200 from 
one Cooper and $85 from the sale of a store which he owned. 


Appellee denied receiving three boxes. She admitted, however, 
receiving one containing no more than $5075. She denied receiving the 
additional sums of $285. 


In addition to admitting receiving the $5075, appellee also ad- 
mitted receiving $1500 from the appellant. This latter sum was not 
denied by the appelient. 


The only testimony on the issues raised on this was that of the 
parties immediately involved. The Auditor, as a trier of facts, was 
charged with the responsibility of making a finding after weighing their 
testimony. His findings in that regard are clear and succinct. 


His determination was as follows: (R. 251, para. 13) 
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"The Auditor finds from the evidence that 
the defendant is accountable for a balance 
from the box containing $5000.00, more or 
less, the sum of $4,575.00. There is no 
credible evidence before the Auditor from |. 
which it could be found that the defendant 


received any other sum or sums of money ! * 
from the plaintiff other than the admitted — 


additional sum of $1,500.00 referred to in 
ragraph 11 hereof, and the Auditor so 
finds." (iim phasis added) 


The testimony clearly sustains the Auditor's findings as to the 
$4575. The tin box to which he refers "containing $5000.00, more or 
less" appellee admitted having. She claimed that it contained no more 
than $5075; the Auditor, however, found in the amount of $5575 as 
claimed by appellant. It was not disputed that $5000 of this money was, 
at the appellant's direction, turned over to his attorneys so that they 
could arrange his bail bond. Later $4000 of these same monies were 
returned by them to the appellee. This amount, in addition to the $575 
remaining in the box, accounts for $4575. 


Appellant testified that when the $4000 was delivered to his 
attorneys it was with the specific direction that they instruct the appel- 
lee to place $3000 in a bank and $1000 be used for his oy He 
further stated that these instructions were contained in a registered 
letter to the appellee sent from the jail and he produced a copy of the 
alleged letter and what he called a registered mail receipt to support 
his contentions. He also testified that he requested authorities from 
the jail to telephone the same directions to the appellee. 


Not only were all of these contentions denied by the appellee, but 
the following analysis of appellant's position demonstrate that he failed 
to prove these contentions by any reasonable or credible standard, for 


the following reasons: | 

i. DeLong Harris who was present when the appellant 
supposedly gave these instructions, denied that any 
such instructions were given by the appetiat to him 
or to Mr. Mitchell. 
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The appellee denied receiving any letter contain- 
ing such instructions including a registered 
letter. But aside from that, the following are 
important: 

a. The so-called registered receipt had no 
probative value to support appellant's 
position for it did not contain a name, 
signature, a date or a registered number. 

In fact, it was not a registered receipt in 
any sense of the word. 


No United States postal employee was 
called to support the contention that ap- 
pellant mailed a registered letter. 


Ralph Greene, a jail official who testified 
for the appellant did not corroborate his 
testimony that any letter was in fact 
mailed to the appellee on or around the 
date in question, November 5, 1952; nor 
did his testimony shed any light on the 
registered letter. 


The so-called "evidence" of a telephone 
call conveying these instructions only 
confirmed the fact that appellee had re- 
ceived the $4000 from appellant's attor- 
neys which was never disputed. 

Throughout, the appellee contended that the monies left with her 
by the appellant were to be used for the operation of the house. It was 
set forth in her answer, and stated in the account submitted at the 
request of the Auditor as well as at the hearing. It should also be noted 
that the appellant admitted that he left money with her for that purpose 
which was contained in the second box which appellee denied receiving. 
That box according to appellant contained $3000 which was to be so 
used. While the Auditor found that there was no credible evidence as 
to the existence of such a box and the monies, the fact still remains 
that from the appellant's own testimony there are admissions that he 
left at least $3000 for the operation and maintenance of the house. 
Finally, it should be noted that the Complaint filed by the appellant 
stated that in October, 1952, the sum of $4000 "was to be held by her-- 


for payment of certain bills". 
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In any event the testimony and evidence shows beyond doubt that 
all monies which the appellee held for the appellant were used for the 
sole benefit of the appellant. 


Il 


THE DISTRICT COURT AND THE AUDITOR DETERMINED 
PROPERLY FROM ALL OF THE EVIDENCE THE REVENUE 
FROM THE ROOMING HOUSE BUSINESS. 


It may be conceded that the appellee's records of the revenue 
received from the business were not precisely and systematically kept, 
as they would have been maintained by an experienced real estate oper- 
ator, or accountant in accordance with generally accepted business 
standards. But it cannot be said that because of such reasons the find- 
ings of the Auditor and the District Court were clearly erroneous. The 
appellee did not hold herself out as an experienced business person, nor 
was any such suggestion made by the appellant. The record of testimony 
in fact suggests that both parties were of quite limited background and 
experience. Appellee maintained that the business operation was un- 
successful and that appellant was advised of this fact, although he denies 
such. Her testimony that there were undesirable roomers when she 
took over, later evicted, from whom she received no rent, and that she 
did not get her license and begin operations until July of 1952, was un- 
contradicted. Between March and July, 1952, for all purposes the busi- 
ness was non-revenue producing. To support her statements as to the 
condition of the business, appellee called as a witness, Mr. Southall-- 

a real estate operator, who took over the management of appellant's 
business after it was given up by the appellee. He was a disinterested, 
and in a sense, an expert witness. He corroborated appellee's testimony 
as to the number of roomers not exceeding two or three. Nor can the 
fact that appellee had a 50 per cent interest in the net profits from the 
business be overlooked. The Auditor's observation that under such cir- 
cumstances it is unlikely that a person would relinquish a profitable 
venture, is most plausible. Appellant's testimony as to rental revenues 
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were only estimates based on a very short period of time during late 
July and early August, 1952, when he was out on bond. He did state, 
however, that a witness, Jerrice Wilson, could corroborate his testi- 
mony. Such witness was not called by him to testify even though he ad- 
mitted that she was living with his brother at 1338 Fourth St., N. W., at 
the time of the hearing. Failure to produce such a witness can only 
lead to the inference that her testimony would not be corroborative. 


Essentially, the determination of rental income was a question of 
fact to be decided by the Auditor after viewing and weighing all of the 
evidence as well as passing on the credibility of the witnesses. Even if 
it is conceded that the evidence and the testimony to support appellee's 
statement of revenue was not the most desirable, the question still 
remains whether, under all of the evidence that was adduced, was there 
any reasonable basis for the findings. 


Under all of the circumstances it cannot be said that the Auditor 
was clearly wrong or that his findings were not based on substantial 
evidence. In fact, there was no other evidence aside from appellee's, 
upon which he could base a finding, except upon sheer speculation or 
guess work. Both the Auditor and the District Court refused, and 
rightfully so, to indulge in such. 


Irrespective of the manner in which appellant sets forth the ques- 
tions presented on this appeal, the appellee is of the firm belief that 
the basic issues raised by this appeal are issues of fact. Appellant's 
brief suggests questions of the law of agency and related problems, but 
before those questions can be successfully injected, the factual issues 
must first be resolved. 


In judging the correctness of the Auditor's findings, the District 
Court had before it the Report, the transcript of the proceedings and 
evidence, the exhibits of the parties, all of which were carefully reviewed. 
At this point the Court was governed by the mandate of Rule 53 (e), (2), 
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Federal Rules of Civil Procedure, the pertinent part of which provides 


as follows: 


"In an action to be tried without a jury the 
a court shall accept the master's findings of 
ti ~~ __fact unless clearly-erroneous.... The 
! ~ Court after hearing may adopt the report 
or may modify it or may reject it in whole 
or in part or may receive further evidence 
or may recommit it with instructions." 


It should also be noted that the Court in its reviewing functions 
also recognizes the pertinency of the following provisions of Rule 52 (a), 
Federal Rules of Civil Procedure: 





", . . Findings of fact shall not be set 
aside unless clearly erroneous, and due 
regard shall be given to the opportunity 
of the trial court to judge the credibility 
of the witnesses." | 
The above rules and the principles advanced have been the subject 
of frequent judicial determination. In Adamson v. Gilliland, 61 L.Ed 356, 


the court made this observation: 


", . . so far as the findings of the master 
or judge who saw the witness depends 
upon conflicting testimony or upon the 
credibility of witnesses or so far as there 
is any testimony consistent with the find- 
ing, it must be treated as unassailable." 


To the same effect was the decision in General Kontrolar Co. v. 
Allen, 124 F. 2d 123: 


is "As to the oral testimony, the master had 
a superior opportunity to appraise the 
credibility of the witnesses and to resolve 
the conflicts in their testimony. His find- 
ings based thereon are presumptively cor- | 
rect." 


It is recognized that these principles are not inflexible and where 
the court is convinced that a very plain mistake has been made, the 
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Court while giving the master's report its proper weight are not neces- 
sarily controllable by his findings. See Beckley National Bank v. Boone, 
115 F. 2d 513. This is especially true when the facts are uncontradicted, 
admitted or stipulated, for in such cases the trial or appellate court is 
equally capable of drawing inferences and conclusions as the auditor or 
master. 


Subject to the foregoing principles it cannot be said that the find- 
ings of the Auditor were "clearly erroneous". As the trier of facts he 
had the parties before him and observed them over several days of 
testimony. In testing their credibility and the weight of their evidence, 
he had a distinct advantage. The extent to which their testimony was 
colored, if at all, by their self interest, their attitude on the stand, the 
frankness and fairness shown by them, were all matters of important 
consideration. 


CONCLUSION 


For the reasons stated, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


We urge that by no reasonable standard were the findings of the 
Auditor and the District Court clearly erroneous as to any of the factual 
issues. 


Respectfully submitted, 


BARRINGTON D. PARKER 
GEORGE A. PARKER 


1130 Sixth Street, N. W. 
Washington, D. C. 


Attorneys for Appellee. 








